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SOVEREIGNTY AND pr,yga; ISM
i

MEANING OF SOVEREIGNTY

The term “Sovereignty™ has been derived from the Latin wor
which means supreme or paramount. Although the term “Sovereig
yet the idea of "Soyel‘ﬁlgﬂw" goes back to Aristotle who spoke of the “supreme
power of the statf: i Throughoqt the Middle Ages the Roman jurists and the
civilians kept this idea in their mind and frequently employed the terms “Summa”
potestas and “Plenitudo potestatis” to designate the supreme power of the state.
The terms “Sovereign™ and “Sovereignty” were first used by the French juristsinthe
fifteenth century and later they found their way into English, Italian and German
political literature. The use of the term “Sovereignty” in Political Science dates
back to the publication of Bodin’s “The Republic” in 1576. “The word sovereign”,
says J.S. Roucek and others, “entered the vocabulary of political theory from the
feudal order, wherein it designated a relationship between persons. The term
sovereign had been applicable to any feudal overlord with authority over subjects in
his own dominions™?

d “Superanus”
nty” is modern

Two Aspects of Sovereignty

There are two aspects of sovereignty: internal sovereignty and external
sovereignty. Internal Sovereignty means some persons, assembly of group of
persons in every independent state have the final legal authority to co_mmand and
enforce obedience. This sovereignty exercises its absolute authority over all
individuals or associations of thé individuals within the state. Professor Harold
Laski has very aptly remarked in this connection: “It issues orders to all men anq all
associations within that area; it recieves orders from none of them. Its will is subject
to no legal limitation of any kind. What it proposes is right by mere announcement
of intention”.

We mean, by External Sovereignty, that the State is subject to no other
authority and is independent of any compulsion on the part ofpther States. Eyery
i“dept‘.ndent state reserves the authority to renounce trade treaties and_to enterinto
military agreements. Each estate is independent of other states. Every independent
State is at liberty to determine its foreign policy and to join any bloc o powcr'l:
likes, Any other state does not reserve any right to interfere with the externa

———

I. J.S. Roucek and others: “Introduction to Politic

al Science” (1954), p. 49.
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- 1 sovereignt
matter of an inedependent state. | hml'nh?,leh’:t::]:rd!i. Extcgrn:] ‘;Z\r,"capt At gy
state is independent of other states. o correctly observed in th?l’cngmy K
national fieedom. Professor Leskatitl Vflr):'efﬂrc independent in thlﬁ re ard,“;n-.
modern state is @ soverelgn /A% o '(:l then; with a substanp : f'ace O gy )
communities. 1t may infuse its will towarcs ctance whick o oty

" - ts s "
he affected by the will of any external power . I'his statement of pmfc“0 gy

: rnal and i .
makes it very clear that the State pOSSESSes both externaland interng) 30vepgi 0

DEFINITIONS OF SOVEREIGNTY igm,

e state by virtue of which it canpq
| by any power other than itself

ok
TR s i

(1) “That characteristic of th be legal.,

| imi Bl

bound except by its own or limitec y o ~Jelling,,
(2) “Sovercignty is the sovcrcigﬂ}"01'“‘:al p(‘;wcr VCSt?;dl: Tm whose acty,,

not subject to any other and whose will cannot be over-ridden”. _Gm“u;

(3) “Sovercignty is the supreme power of the State over citizens ang Subjeg,

e i s A R N TR

unrestrained by law"™. N ~Bodp,
(4) Sovereignty is “the common power of the state, 15 the will of the gy,
organised in the state, it is right to give unconditional orderstoall individuals g tha
territory of state™. ~Dugyi
(Droit Constitutional Vol. 1, page 13

(5) Burgess characterised sovereign is the “Or_igi_nal. absolute, unlimieg
power over the individual subjects and over all associations of subjects™

(6) “Sovereignty is that power which is neither temporary nor delegated, nor
subject to particular rules which it cannot alter, not answerable to any other powe
over earth”.3 ~Pollock

(7) “Sovereignty is the supreme will of the state™. - Willoughby

(8) *“Sovereignty is the daily operative power of framing and giving efficacy
to the laws™. -Woodrow Wilson

(9) Sovereignty is “the supreme, irresisible, absolute, uncontrolled authort
in which the Yjurist summi imperi’ reside”. -Blackstont

(10) The sovereignty is “legally supreme over an individual or group, 3%
Laski, he possesses “supreme coercive power”.

~ Alter closely studying and carefully examining the definitions ot’soverm_gr}lb-l
given above, we arrive at the conclusion that sovereignty is the supreme polite?
power of the state. It has two aspects: internal and external. Sovereignty 5%
unlimited power and it is not subject to any other authority.

CHARACTERISTICS OR ATTRIBUTES OF SOVEREIGNT!

_ According to Dr. Garner, following are the characteristics or attribue
Sovereignty :

(1) Permanence.

(2) Exclusiveness.

(3)  All-Comprehensiveness,

(4) Inalienability.

(5)  Unity.

(6) Imprescriptibility,

(7)  Indivisibility, /
2. Burgess: “Political Science and Constitutional Law”, Vol. L. P »
3. Pollock: “History of the Science of Politics”, p. 49.

>
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POLITICAL THEORY 157

(8) Absoluteness or illimitability,
(9) Originality.
(N Permanence

permanence is the chief characteristics of sovereignty, Sovereignty lasts as
long As an independent state lasts. The death of the king, the uvcr{bhr()mlw ()fsl;:z
overnment and the abdiction of power does not lead to the destruction of
covercignty: Wv.: should keep in npnﬂ the basic fact that the king or the ruler
exCICISES SOVETEIRN power on behalf of i‘hc state and, therefore, sovereignty lasts as
long as the state lasts, l,h‘c .dc'mh of the king or the ovethrow of the government does
not affect sovereignty, Ihis is the reason why people in England used to say “The
King is dead, long live the King™. Dr. Garner has beautifully summed up thisideain
(he following manncr.

“Sovereignty does not cease with the death or temporary dispossession of a
particular hearer or the reorganisation of the state but shifts immediately to a new
bearer, as the centre of gravity shifts from one part of physical body to another
when it undergoes external change™.

(2) Exlcusiveness

By exclusiveness we mean that there can be two sovereigns, in one independent
state and if the two sovereigns exist in a state, the unity of that state will be destroyed.
There cannot exist another sovereign state within the existing sovereign state.

(3) All Comprehensiveness

The State is all comprehensive and the sovereign power is universally
applicable. Every individual and every association of individual is subject to the
sovereignty of the state, Nn/'nssnciulinn or group of individuals, however, rich or
powerful it may be, can résist or disobey the sovereign authority, Sovereignty
makes no cxccptinn and grants no cxcmption to anyone. It grants exemptions only
in the case of foreign embassies and diplomatic representatives of foreign countries
on the reciprocal basis. This does not in any way restrict the soveriegnty of the state
in the legal sense. The state can abolish and withdraw the diplomatic privileges
granted to foreigners.

(4) Inalienability

Inalienability is another characteristic of sovereignty. Sovereignty s
inalienable. By inalienability we mean that the State cannot part with its
sovereignty. In other words, we can say that the sovereign does not remain the
sovereign or the sovereign state, if he of the state transfers his or its sovereignty to
any other person or any other state. Sovereignty is the lifeand soul of thestateand it
cannot be alienated without destroying the state itself. Lieber has very aptly
remarked in this connection: *Sovereignty can no more be alienated than atree can
alienate its right to sprout or a man can transfer his life or personality to another

without self-destruction™.’
(5) Unity

Unity is the very spirit of Sovereignty.
are united, :

(6) Imperscriptibility
By imprescriptibilily. we mean that if the sovereign does not exercise hi‘s

T T I N N e T 2 S T

A R N e

The sovereign state is united just as we

4. Dr. Qarncr: “Political Science and Government™.
3. Leiber: “Political Ethics”, Vol. I, p. 219-

e |
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| (e, 10 does ot dend 1o the e
]

| ‘ wertain period 0
soverignty tor a el I laAth,

.|
sovercignty. Tt lnsts ns long s the slate
(7) Indivisibility

Indivisibility

i 1“'“ '
[

f

' SOVEreEntY Canpog |
t @ 1 HHW'-“"H'”V' b d LITT T
8 lhi‘. I“ln-hl“”‘l ( d “'{twal‘hl il i"‘ . l'll]r.‘]
state, American statesman Calhoun s declired, |;| " ululfm:d : m;”"”"'lllln
‘ FIASLSse & ’ ) We
‘dlnxhl‘e it Is to destroy It, 1t I8 the supreme I"'“":’ e and we i';l u|h| Jinsg )
AR IS ' wer lna ? g o
/ lhl.‘ ﬂlll)l’ﬂl“" l". " ',!“"
vide It is to destroy it 1t Iy eleniy"”. (lolle “ l
‘") ak of half square or half w trinagle w8 half o uuvlf' I‘I wylm s W ity gy iy
. (;I marked in this regard, “If MWN“'-'K"'YI"‘ not abwolute, no state ¢y,
aptly re 8 IC exlnt”, ,
sovereignty Is divided, more than one st

(8) Absoluteness

i ited., The sovereign s ennile
Sovereignty is absolute nnd unli'mnc.,d. o f thed 1 4,
whatsoever he likes, Sovereignty 18 subject Lo none,

(9) Originality

By driginality we mean that the sovereign wields power by virtie of jj, oW
right and not by virtue of anybody's mercy.

DIFFERENT KINDS OF SOVEREIGNTY
Following are the different kinds of sovereignty:
(1) Nominal and Real Sovereignty

In ancient times many states had monarchies and their rulers were monarchs
They wielded absolute power and their senates uqd purl.i:.nncnl'; were quite
powerless. At that time they exercised real sovereignty. Therelore, they are
regarded as rc}ql sovereigns. For example, Kings were sovereipns u‘mt hence they
were all powerfulin England before fifteenth century, in U.S.5.R. belore eighteenth
and nineteenth centuries and in France before 1789, The state ol affairs changed in
England aflter the Glorious Revolutiof in 1688, Now the King 15 like a rubber-
stamp. The British king has a right to encourage, warn and advise his Ministers or
seek any information about the administration. Except these ordinary powers, all
other powers of the British king are wielded by his Ministers. Lowell has summed
up the position of the British Soveriegn in these words: “According to the early
history of the constitution, the ministers were the counsellors of the king. 1t was for
them to advise and for him to decide. Now the parts are almost reversed. The kingis
consulted but the ministers decide™,

(2) Legal Sovereignty

_ Legal sovereignty is that authority of the state which has the legal power 0
:TSL"% . 00{11:11;1nd§_ [Uis the authority of the state 1o whose directions the law of
1€ State attributes final legal force, In every independent and ordered state there

enforce these lawd | laws. The power which has the legal authority to issuc;m_d
Se laws is legal sovereignty. In England, the King-in-Parliament P

sovereign. According to Dicey, “The B . ppall
: ) ritish P ; tent legall)
speaking.... that it can adjudge arlinment is so omnipote

) an infant of full age man of treaso?
after ‘death; 1t may legitimise an illegitimate child Etr,i:"itn ;:zs“r(i:“.i::u“u:'u man a judst
lllillehl\:ri‘l)l"mfut‘:je B ! hc-ﬂmh?.ri{y of the legal sovereign is ilh‘N(lll’llC and law 18 simply
il W :)hcll .el’s;w_e,r}etgn. §lncc the uuthorit.y of the sovereign is unrcs!mincq, 15
i -L|%d| FIENt to do whatever he desires. It is the legal sovercign who ™
gt ’uins:‘l o ?;f‘-';'h'ls ?"}“Wd by the citizens and, therefore, there cannot b° fnr:?*

& Hm. Lhe legal sovereign is, thus, always definite and determindl®
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» legal sovereign has the power to declare i legal terms the will of the state
y s

; - I | ‘ g g [ .
0"",,,,;[;0”‘.\' of the sovereign I\hqhinhnc nd supreme. Thie authority may reside
Th;r[ in the monarch or in an absolute monarchy or i may reside in the hody of
githe X
pra0ns

1) Pnliairnl Sovereignty
() Po

Dicey helieves that “behind the sovereign which e lawyer recagnises. there is
covereign to whom th‘ legal sove reign must how, Such sovereign to whom
nnmhrll- Covereign must bow s called political sovereign. In every ordered stale
the l{'!lnl ;O‘wreign has to pay duc attention to the pohtical sovereign. Accarding to
thcii‘;-‘:ﬂ’r Giichnist, “The political sovereign means the sy total of influences ,'n .
::1‘" which lie behind the Ia\rv.' In mn(|lcqrn representative government we might
, f‘m' it roughly as the power of the people™. In other worq by political soversign in
- resentative democracies, we mean the whole mass of the people or the
[hi‘. rt‘rlj'-'c or the public opinion. But at the same time, it cannot he emphatically
m?eZi that political sovereignty can definitely be identified with the whele mass of
n;\crmpk_ the electorate or the public opinion. Political sovereignty is a vague and
:n;:erminale term. Political soyercignty rests in that ‘flf'-"s of people under whose
influence the mass of t.hc pgo_plc 1S or ic people are. Pnlmca}l sovereignty rests in the
clectorate, in the public opinion and in all other influences in the state which mould
and shape the public opinion. In. the words of Professor R.N. Gilchrist, *Political
covercign manifests itsell by voting, I?y the press, by speeches, and in many othef
ways not casy to describe or define. It is, however, not organised and it can becomé
effective only when organised. But the organisation of political sovereignty lead to
legal sovereignty. The two are aspects of ic one sovereignty of the state”. As a
matter of fact, legal and political sovereignty are the two aspects of the one
sovereignty of the state. But at the same time both the aspects stands poles apart.
Legal sovereign is a law-making authority in legal terms, whereas political
sovereignty is behind the legal sovereign. The legal sovereign can express his will in
legal terms. But the political sovereign cannot do so. Legal sovereign is determinate,
definite and visible whereas political sovereign is not determinate and clear. It is
recognised. Legal sovereignty is vested in the electorate, public opinion and other
influences of the state which mould or shape the public opinion. Legal Sovereign is
recognised by lawyers while political sovereign is not. Legal sovereign cannot go
against the will of the political sovereign whereas political sovereign, though not
legally powerful, controls over the legal sovereign. The concept of legal sovereign is
clear whereas the concept of political sovereign is vague. Legal sovereign is elected
by the political sovereign whereas political sovereign is the electorate or the people.

These are (he points of difference betyween the legal sovereign and the political
sovereign.

el

(4) Popular Sovereignty

e i;opular sove}'eig_n_ty roughly means the power of the masses as contrasted with

cﬂchp":‘:?f’.OT the 1nc!w1dual ruler of the class. It implies manhood.' suffrage, with

Teprese, llH.duai having only one vote and thg control .of. the legislature by the

the a; f}lweg of the people. In pOpular§overe!gnt)' publicis regarded assupreme.

Moo tient limes many writers on Political Science used popularsovereignty asa
N 10 refute absolutism of the monarchs.

“Olhazcr?:dmg to Dr. Garner, “Sovereignty of the people, z.hcrcforc. can mean

Ystem nOr’(: than the power of the majority of the electorate, ina country wherea

Slabligheq 4 P OXiMate universal suffrage prevails, acting through legally
channels 10 express their will and make it prevail™,
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(5) Deo Facto and De Jure Sovereignty .
g acto (actu
is made between the De Facto (actual) SOVere;

e sovereign is the legal sovereign Where

actually obeyed. In the words of IL
a body of pcrsl:ms who can make hi—:)rd
al i he o 5 " i E
their will prevail whether with the law or ilngI"St :,I‘:g“]d%‘;;us :[r.::([ﬁl:l:ht de facy
ruler, the person to whom obedience 18 actually pthI"cas‘ dc facto i« t;ﬂxr‘ that g,
jure is the legal sovereignty founded on ta‘wns who zﬁ:tuull)’ cxcx:cis ot
sovereignty. The person or the body of persom i | ot 5¢ power jg
called the de facto sovereign. The de facto sow:n._lgt S rophc[bi b(fycrelgn or
he may be a usurping king. 2 dictator. id.p”?S'nﬂuc;mcgrathcr‘th'n Llllh.cr st
50"“"—{8“1\' rests upon physical power of SPIT elr‘ivntics‘ For c\n‘m T?dl right
History abounds in examples of de facto S‘J'Vd dL ?:miqs‘;:;i the | 0 mpp_ % Olivey
Cromwell became de facto sovercign after he ha 1':. S5 -ong Parliamep,
fiter he had overthrown the Directory

facto sovereign a A :
Napolean became the de ereign after he had dislodged the lega|

ikewi became the de facto sov Ltet .
:;5::';;5;; ]i:nmglsgin. On October 28, 1922 Mussolini's Black Shirts marcheqd o

Rome. At that time, Parliament was the legal sovprcign. Mussolini became he
Prime Minister in the legal manner. He ruled pﬂfl‘l‘dmﬁ"‘_l and ruled the country
through parliament. Parliament remamed the IC_BHI sovereign but he was the actyg|
or de facto sovereign. Hitler also did the same in Germany. He too became the de
factor sovereign. He controlled the legal sovereign ;End lbecamc the de facto
sovereign. Similarly, Stalin remained the actual sovereign in U.S.S.R. for abou
three decades. After the Second World War and before the Eygptian Revolution
King Farouk was the legal sovereign. General Naguib's ‘coup de'etat’ in Egyptand
the abdication of King Farouk is another example of de facto sovereignty. Nazib
was expelled and Nasser succeeded him in de facto sovereign. After the death of
Nasser, Mr. Sadat succeeded him. After the assassination, Hosni Mobarak became
the President of Egypt. Similary, Ayub became the de facto sovereign after he had
staged the military coup in Pakistan. When Ayub was overthrown Yahya Khan
rose to power with the help of the army and became the fe facto sovereign. After his
defeat in 1971 at the hands of Indian army he handed power to Bhutto, who was
thrown in July, 1977 by Zia-ul-Haq, who first of all became de facto and lateron de
jure sovereign. Thus, it is quite clear that the actual or de facto sovereign is the
strongest active force in the State and it is capable of making his will prevail. But
sometimes, it happens that de facto and de jure sovereignty ultimately coincide. In
Eh:s connection, Dr. Garner has very aptly remarked, “The sovereign who succeeds
:‘l: maintaining his power usually becomes in the course of time the legal sovereis"
rough the acquizscence of the people or the reorganisation of the State, somewhs!
n: setual possession in private law ripens into legal ownership throug!
g:::!;:tl;li:{l .GChma and Pakistan are the glaring examples. In Soviet Union, th
overnment became the de facto government of the successful

Bolshevik Revolution of 1917 ) ,
. But in co i : de jure
government also. urse of time, it became the d¢)

IV. AUSTIN’'S THEORY OF SOVEREIGNTY

ceng::;n Q:s:::t(:j?:p-mﬂ) had Peen an eminent English jurist in the ninelc'cﬂtz
explainéd 4 [hc . is theory a little more than a century ago. His theory is \:as
published in 18362 flrmous book “Lectures on ‘Jurisprudcnce". This book ‘n
Bentham o2, " hough he was much impressed by the views of Hobbes ly
, yet his theory of sovereignty is quite distinct. He explained Very cleaf

Sometimes a distinction '
and De Jure (legal) sovercignty. A de Jure
de factor sovereign is a sovereign which Is
Bryce. de facto sovereign “is the person or

6. D]‘ (1} N —
Garner, “Introduction to Politica) ¢ cience”, p. 168.
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v the legal or monistic theory of sovereignty in his famous bo k
f _lurhpmdrnc: Determined™ (1832) 1n his ;1n(slhrf‘r l":muﬁm h(n::k
w] petures on Jurisprudence” he drew a line of difference between law and morality.
He amement of the theory of sovereignty runs like this, “If a determinate human
,"prrﬂ“- not in the hehit Of obedience to a like superior, receives hahitual
phedience from the bulk of zt?'rn society, that determinate human superior is the
wovereign and that society (including the superior) is a society political and
imlc['ﬂ"‘"“- Fvery positive law "'t" every law simple or strictly 0 called, is set
directly o circuitously by a sovereign person or hody to a member or members of
the independent political society wherein that person or body is sovereign or

;uprfm(‘..-
After having closely studied and critically examined John Austin’s theory of

¢ discover the following highlights of this theory:

jecl
and prt‘(’l.t‘
wprovince ©

yovereignty, W
Sovereignty always resides in the determinate person or in a hody of
In determinatle person or a body of persons cannot be called sovereign.
¢ in the General Will or clectorate or God.

(a)

PC’T'\(’H,\.
Nor does it resid
(b) Sovercignty is absolute, indivisible and unlimited in both the cases:

internal and external.
(¢) A society without sovereignty cannot be called a state.

(d) The determinate human superior is the only law-maker. His commands
are laws and without him the state can have no laws.

(¢) The determinate human has no rival of equal status in the state and nor
does he obey the order of anyone.
() The power of the determinate human superior is sovereignty.

(8) The determinate human superior is subject to none or any power. The
bulk of the people obey the sovereign’s command as a matter of habit.

CRITICISM OF AUSTIN’S THEORY OF SOVEREIGNTY

(1) This theory is against popular sovereignty

This theory is deadly against Rousseau’s concepl of the General Will which is
the very basis f democracy. It conflicts with the basic ideas of democracy. Austin’s
sovereign is superior and everybody else is sub-ordinate to him. The idea of popular
sovereignty which lies at the basis of democracy has been ignored by Ausun. In
democracy supreme power resides in the people. On the contrary Austin’s world is
lierarchical. Thus, Austin’s theory of sovereignty does not fit in with a democratic
ACi-up,
(2) It ignores the power of public opinion and political sovereignty
ignores the claim of public opinion and
human sovereign is superior to all. He
ory ignores the massive
| sovereignty. Sir Henry
dly been fora

Austin’s concept of sovereignty
pobitical savereignty. Austin’s dterminate
Wields the power and exercise sovereignty. Austn’s L
t;‘}_utnc': of the electorate, public opinion and the politica
mam;r‘bchc\-:s that s a historical fact that sovereignty has repeate

Hein the hands of @ number of persons indeterninate.

(3} Law iy not the command of the sovercign
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es of influences, which we

AN
Tectigp 0] [y

superior. According to him “vast mEsSes - ! .
shzrtness moral, that perpetually shapes, limits C;: ’;:.Ofrlglad:‘ti?g ?C:;al di
forces by its sovereign™.’ Maine cites the exaﬁ;.pustin's detjermir;:b : ’Whom he reg,
as an absolute despot possessing qﬁ]dm;:\?t’- o manded an\'tahrnh;n:an g
“Raniit Singh”, says Maine, “co , . g o
disobjediencfto his commands_would.ha_"c Peefegogz‘;;dmb;nicifhh el muttila[?ga;"
Vet Ranjit Singh neverOn%e | yoetr hf’? lSSf his subjects wer dlc.h Austip cox?;
call law.... The rules which regulaled the hfe 0 ] e deriveq |

f]’() d
. . " . m In',
immemorial usages and these rules werc adminsitered by domestic mb“nalg t
families or village communities

» & Clark, Sidwick, Marby,. Lowell, Wilson ) In
Green, Lightwood, Marriam and Willoughby. Allthese political thinkers afe.of.a;l

opinion that John Ausl.in has lal_d unnzc::l‘slzi?jl?é’rhealzlrsns:t;f:lsxonl:\- one elemem
(the order of the sovereign) and ignore! S erior” is ot . USUN'S definjj,,
of law as “a command given by a superior to . lrlhen r l;‘nof accepted by mog
the political thinkers. Professor Laski believes that to l.'mB of law as simple 5
command is even for the jurist™, “tostrain dt_:ﬁ‘nltlon tothe verge of_decency"’ Many
of the political thinkers believe that _Agstms concef)g of sovereignty complege)
ignores the common law of Great Bntain. ‘John Ausu_n allcm.plcd to defenq lhi;
charge by saying that “whatever lhe_ Sovereignty permits, 1hg_( 1S also law, But thjg
defence of Austin could not satisfy the cnitics. _T_he critics argued that (p
development of the Common Law was a great political stir which could nt
averted by the sovereign. Hence, the sovereign had no other alternative than
permit the Common Law to exist. Maclver has very aptly r‘cmurkcd“‘The state has
little power to make custom and perhaps less to destroy it, although indirectly i
influences customs by changing the conditions out of which they spring”™.10 The
sociologists are of the opinion that people abide by the laws not because the lawsare
the dictates of the sovereign but because these laws foster social unity. Laskiis of the
opinion that “the notion of commanding law is contingent and indirect, and the
idea of penalty its, again, save in the most circuitous way, notably absent”. Laski
further observes, “The individual conscience is the only true source of law". Duguil
goes so far as to say that it is not the state which creates law but is law which creates
the state. Laws are merely the expression of social necessity™. Krabbe discovers the
spring of law in the community’s sense of justice.

(4) Sovereign is not indivisible according to Pluralists

According to Pluralists, Sovereignty is not indivisible. It can be divided. Laski
is of the opinion that, “it is impossible to make the legal theory of sovereignif.‘f’]'
for political philosophy. It would be a lasting benefit to Political Science if ! :
whole concept of sovereignty were surrendered”. Lindsay remarks, Af we loolf'_
the facts it is clear enough that the theory of the sovereign states has br okendo*?
Barker is also of the opinion that no other principle of Political Sgience s SO us:e 0
as the theory of sovereignty. The Pluralists challenge the claims of the s&

g- ;Stijdeem'Y Maine: “Early History of Institution™, p. 359.
. 1bi
' ; oo 100
. 9.. Clark, “Practical Jurisprudence”, “A Commentary on AUS““l:F:'i p A
Sidgwick: “Elements of Politics™, Appendix A. Markby: "Elemeﬂl$°f a--,e;nold
Lowell: “Essays on Government'8 (Chapter 5 on Sovereignty): _\'V'lsfog'sv-. 9
Master and other Essays”, Chapter 5; T.H. Green, “Political Oblig2!% ©c qiets
122; Lightwood, “Nature of Positive Law”, Ch. 13; Marriam. «History © 19

s ) i "and P
?f 145 {I: Willoughby, “Fundamental Concept of Public Law . P- et

10. Maclver: “Modern State”, p. 161. |

A
Scanned with CamScanner



POLITICAL THEORY 163
qacy on the ground Hmi' .t‘m'irl;.' consists of many associations and the
!\'l'lm:: hut one Among them. ““"'l‘“‘“'&" the state cannot he endowed with
sm,tf-rli)ln power of the community, Sovereignty is divisible and it must be
*"‘;(;Dd petween the state and various other association of the individuals.
(_ll\ Goverelgnty does not reside with o determinate person in the federation
(" In a federal state sovereignty does not reside with
It is ill\l‘:‘-"‘“ﬂ“c Fo \llin‘l\‘j'L‘l' S“\\‘l\'i?i”‘ in o ﬂ‘dtv‘l'n]..\‘l:llc‘
‘:m. (he sovereign na lcdcrfll state. For example, in the

h‘\l\:crvimm' resides neither with the pe
SoVertints
por witl
i our country. . '
() Force is not the only sanction behind laws

For is not the only sanction hch_ind laws. The will of the public is also a
anction behind the In\\'.. Hence, Austin’s concept ol sovereignty is wrong. In
modern times, laws are framed by the representatives of the people and not by
e will of the sovereign,
(7) This theory makes the sovereign completely absolute

This theory makes the sovereign completely absolute, but in practice, it
is not possible to become completely absolute. In the ancient and middle ages,
there had been many absolute monarchs. But the monarchs could not remain
completely absolute m their action and behaviour. They were subject to the canons
of morality, code of conduct and scruples of religion. If they tried the establish
moral, ethical and religious canons, they were in danger of facing the revolt.,
(8) This theory is not even applicable to Europe

Austin has asserted that the king-in-Parliament is the sovereign in England.
But legally speaking, this assertion is not correct because neither the King nor the
Parliament can go to the extent of becoming completely absolute. Always they
have to pay due attention to the will of the public. The reality is that the public
is the ultimate source of power. It is public that empowers the Parliament. This
is the reason why elections are conducted after every five years for the House
of Commons. And the House of Lords is quite ineffective in the absence of the
House of Common. -
Conclusion

After having closely studied and critically analysed Austin’s theory of legal
sovereignty, we arrive at the conclusion that this theory, in the wider perspective
of political philosophy, is quite inadequate. It is undemocratic and misleading. It
1gnores the socio-political forces and does not aim at promoting the welfare of

1€ people. It narrows down “the meaning of vital terms to a content which, it
maintained, would be fatal to the existence of society”. Despite all this it has to
¢ admitted that as a concept of sovereignty, Austin’s theory is clear, matter of
actand logical. Legally speaking, the State is a supreme association and in an
sg?]ir?d Society there should be a legal sovereign who may rule supreme. As a
but i;pl f’f Sovereignty, Austin’s theory of legal sovereignty is really important
e ﬂupqu](:e 1t doc_:s not appear to be so useful. A legz}l sovereign c.)ught to pay
il en:lllpn to the international law. He sho.uld be gllbject to I}LQl'illlly, rc.hlgwus
thig e+ c2l Scruples, public opinion and international treaties. In addition to
Ways subject to constitution, natural or divine law and the public.

he g o)
PLURALISM

a determinate person.
[t is very difficult to
federal state of U.S.A.
rson ol the president nor with his office

y the Congress, T resides with the constitution. Similar is the situation

() Meaning of Pluralism

p s ; e bt
luralism s powerful protest against the monistic theory of sovereignty
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g limited power. Harg)
1 supreme and un ; old [ g
which endows the state 'v\)ll'”‘ C(?Ic, A.D. Lindsay, Duguit, Maclvery g o: hI

Barker, G,
{ Pluralism.

csides witl
| and cco!
rto the St
Pluralists, t
institutions

to Pluralists, sovereignty reside ersﬂrt
institutions. There exis; maAnnot Wi
yomic institutions in society ,a"d many o ]
ate, For example, Family and Church e i the,,
he State is not only the supreme i“Stitution log,
: g the State is also one of the institutiong o ~Mthy
’C'nm-rmly' ll;':ﬁl?(ll‘;«r:s not reserve the authority to €Xercise so.ve.rejgmy aCCO:[?c:ely‘
llil:c\:;l:. 1§a‘)vcrcignly is not his private PTO,PC;W: The pl;'fal:;“c,“ite is, therefgrm
“simply a statc in which there exists no SINEC "’Oll‘rc.c o ag Ority™. ACCording \
Pluralists, sovereignty is not mdl\flmblc‘and.c{(c usive”. One the Contrary tr)
multiplicity in its essence and manifestation, 1t 18 c!msn.blc in two' parts ang Sh[)’]d
be divided”. A.D. Lindsay has very aptly remarked In t_hns connection. “If e ioo;d
the facts it is clear enough that the thcor.y pf sovereign state has brokep do i[
Professor Laski is of the opinion that “it is impossible to make the lega| theown'
sovereignty valid for political philosophy”. He believed that “it would pe laW_nf
benefit to political science if the whole concept of sovereign was surrendem",
Krabbe is of the opinion that the “notion of sovereignty must be €Xpunged ;Ed '
political theory”. While Barker says, “We see the State less as an associaticrom
individuals in a common life; we see it more as an association of individualg alr o
united in various groups for a further and more embracing common p;n' eadny
These associations have an inner life which is at least as autonomous as thatp(;'se ;
stat;:. Thus, tl}q pluralists ardently advocate the autonomy and freedO‘;ntl;ef
e Wl oo e e el s
pluralists deny that the state is ill) unique 01? aII:isuartEilhsm i thes words, Ty
;su:'c:llliom are equally important and natural,gthey ar:::; ttll::ty Slll‘(?:ld ihat' (t)'th"
or thelr purpose ar . . associations
inability lt)lf?line stnt: :: :::;::ill;::;:ll;c; :tate is for its purpose. They emphasise he
groups within it. They d practice against the opposition of certai
Yy deny that possession of force by th vesi .

right. They insist on the equal rights of Y the state gives it any superior

of all groups that command the allegiance of

their membe
possessed hyr:n:':; ‘:::,B;l’tfizrm \ialuable funct.ions insociety. Hence, sovereignty is
unlimited”, ns. It is not indivisible unit, the state is not supreme or

(b) Development of the Pluralistic Theory

The pluralistic theory orie; .
of Pluralism is to e fol‘?noﬂglnatcd In the writings of Otto V. Gierke. “The germ

According

Figgis, Ernest
, many other

the exponents O
the state but 10T
political, cultural
institutions are prio
State. According to

he :

Europe was |o tW-entleth century, yet its background caﬂl?e
significant roleoiie a“‘_i the church, vocatio Alge, th? organisation of the Staté li[:
gathered force j society. In sixteenth nal associations and Guilds playeq the
i =1 and seventeenth century, national sentim®”

Europ
) Co i e
With the ruler, pecame Powerfy] nsequence national states emerged- T1¢

a
- In dye course of timned 3113, the Powers, in these states, Were CG";{,CC
+ Hsaip, » these national stat and publ”
Kung Chuan: es faced revo_lt_//

Politica] Pluralism* p. 8
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ts and the result was the dawn of democracy. I —— |
F was confined, the cabinet became more po ¥, theauthority

e rul¢ : werful but the st >
u bund supreme. With the advent of the we) he state remained

fare State th '
. 3 2y Ny N - ‘ . = CI"C CamC a
. the functions of the State and there remained no sphere of life with \;?]i:ﬂ

\rease : e. the sovereign

h;r;mw did not interfere. the sovereign and the sy preme state also faced revolt and

the~ |
¢ state resulted into the

ion This reaction against the sovereign and suprem
react™™ o

Jawn of pluralism.
) actor® cesponsible for the development of Pluralism
(¢

1) The individuals Jaid emphasis on the reduction of the powers of the State
The pluralists also followed suit. But the main point of difference between the

- dividualists and plu_ralists isthat the individqalists laid emphasis on the rightsand
;:ecdom of the individual whereas the pluralists laid emphasis on the rights and

freedom of the associations of the individuals and guilds.

(2) Both the individualists and pluralists laid emphasis on the need of co-
operalion between the state and other associations for promoting the common

welfare.

(3) Inthe modern age, all the states of the world are inter-dependent on one
another in one way or the other and, therefore, the need of confining the sovereignty
of the state is felt these days.

(4) Famous German Jurist Otto Von Gierke (1844-1921), F.W. Maitland,
famous English Jurist, J.N. Figgis and others have argued that the Churches and
Guilds possessed internal freedom and were party to sovereignty in the Medieval
Age. They argue that if the Churches and Guilds possessed freedom in the Medieval
Age, associations must possess freedom and autonomy these days also.

(5) Anarchism and Guild Socialism laid a great stress on the confinement of
the sovereignty of the state and this gave impetus to Pluralism.

Main Supporters of Pluralism

Otto Von Gierke, F.W. Maitland, Figgis, G.D.H. Cole, A.D. Lindsay, Ernest
Barker, Krabbe, Duguit, Laski, Cober, Zimmern, Durkheim are some of t.he
supporters of Pluralism. Gierke wrote, “The state should accept the common point
of view that permanent associations have rights and duties as groups whether or not
the state has accepted them as corporations”. According to Laski, “Stateis only one
imong the various forms of associaitons and as compared with them, hns_ no
Superior claims to the individual allegience”.'2 He further says, “These associathns
are not less sovereign than the state itself. Because society is federal, the authority
must also be federal”.!? Krabbe believes that the “notion of sovereignty must
“kPunged from political theory”. Figgis has also admitted the importance of
wssociations, He says, “Human society is not a heap of individuals related only
:}(:,oug.h the State but an ascending hierarchy of groups. The tradlthnal‘theory of
CTeIgnty is venerable superstition”. Maclver has also pointed out in his f.arrfous
w?tohg’ “The Modern State” that “State is one associaitonamong many associations

ob‘“ lll“le Community”, The Pluralistic ideology has bcf:n very \ye}l summed up Py
Olheir' The. State is confronted not merely by un‘a'ssoc'latqd_mdmdual l?ut algonc;);
ado Iassomaﬁons evolving independently, eliciting md.mdua‘l loyalties, be f
°Tg£n?sathan the state-because of their select membership, their special forms o

ion and action for serving various social needs.

1 . -
13, Professor R N, Gilchrist: “Principles of Political Seience”, p. 102
aski, “Grammar of Politics”, p. 271-
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(d) Criticism of Pluralism s orftiibed |

The theory of the pluralistic state has been criticised by a y
political thinker on the following grounds o & of {r

T e noeded (o control various types o Instlutions gy,

(1) The state 18 neede _ ling

' . ( brings about unity and repule, o

in socicty. It is the sovereign state that b ;hk Miss M.P. Follol arr all i,

~ it ol § verke, DBarker an MLEVollel and 4,

associations existing 1n Huc,u,ly._ (nu'kh, I3 ) “’, realise the need of j "H?Jt

and many other supporlers of Pluraligm have alibe e Need of Buae ¢,
this purpose.

(2) If sovereignly i divided
this division will lead to the destruct
prevail in society an there will be chaos. ‘ |

(3) Many of the pluralists believe that law is superior (o the state 44 g,
State is controlled by law. But this hypothesis 15 Wrong because laws are frap.,
by the state. o

(4) 1t is a mere illusion and not a reality that other associations are eqy
in status to the State.

(5) Laski, the ardent advocale of Pluralism, has also gone o the exten
of criticising Pluralism by saying that it has not closcly studied the differen
sections of society.

(6) If sovereignty is divided among various associations cxisting in society,
these associations will be so powerful that it would be difficult, if not possible,
for the State to have a control over these associations, This will lead 1o the rise
of numerous problems in the State.

(7) If these associations are transferred limited sovereignty, society will
deteriorate and mutual disputes will arise. Professor Gilchrist belicves like this,

(8) State is needed for protecting people from the excess of associations.
(e) Importance or Value of Pluralism

| .Miss M.P. Follot in her famous book, “The New State” has summed up
highlights of Pluralism in the following manner:

T (1) The pluralists “prlick the bubble of present state’s right to supremacy.

't?‘ see that the State which has been slowly forming since the Middle Ages

wi 1t52prett?,nces and u.nﬁjlﬁlled claims has not won either our regard or respect’

of Our(g)ro:};eﬁ fre(t:ogmsx;:l the value of the group and they see that the varicty

e toda ioni - . , oo

within political life”. Y has significance which must be immediately reckoned
" (3) “They plead for revivification of local life”,

. S ce '.h 5 'S 5

(5) “Pluralism i .

©) “Pluralli:2 Is the .bcglnmng of the disappearance of the crowd”.
kecnest n sight seizadcﬁg:f:l:ﬁ the prophecy of the future because it has,'vngl

Gettell descri ¢ problem of identity of association, of federalis™ *

bes t SETR ) o ¢
words: “Their emp he contribution of the Pluralists in the’

. hasis , ) I
omnipotence, should be sep o |2¢t that states, in spite of %8

i Subject to i i ira
reaction i T [ === moral restraints is a des!
is an en:giar:nistts;lhft ;‘deahzatlo“ of the state and the doctrine that staté

ree from alj moral restraint. The Pluralists also

among V,'“‘il)ll.‘i associations ‘,}’.i’;llh,’{ N 060161,
ion of govercignty. A4 a resul -'m:ur,h:, "fl'j
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a timely protest against the rigid and dogmatic legalis

theory of sovueigntyn_la ‘Gettell further rcm{irks, “The gluraflii\s?sf:rl:lep:ausiin:;:

necessity of s}udylng the actual fac'ts of political life in a rapidlj;'changing social
stem. In this connection, they point out the growing changing social system. In

this connection, they point out the growingimportance ofnon-political groups the

danger of over-interference by the State with the proper functions of such grt;ups

and the desirability of giving to such groups greater legal recognition inthe political

system™.'?

Conclusion

After having closely studied and critically analysed and evaluated Pluralism
we arrive at the conclusion that Pluralism has played an important role ir;
upholding the importance of associations, for which they claim much autonomy.
We admit that the sovereign state in practice must be subject to many limitations so
that democracy may flourish but as a concept the sovereign state must not be
subject to any legal authority. We do not support the division of sovereignty, for the
division of sovereignty leads to the destruction of sovereignty and in the absence of
sovereignty anarchy will prevail in society.

SOME SELECTED QUESTIONS

1. What do you mean by sovereignty? Discuss the characteristics or elements
of Sovereignty.

mlkt

2. What is Sovereignty? State Austin’s theory of sovereignty and the
arguments advanced against it.

3. Write short notes on the following:

(a) Nominal and real sovereignty ;
(b) Legal and Political Sovereignty ;
(c) Popular Sovereignty ;

(d) De jure and De facto sovereignty.

4. Sovereignty is absolute. Do you agree withi this statement? Give reasons
for your answer,

5. Describe the Pluralistic theory of sovereignty or Pluralism. What are.the
defects and good points in it?

6. To divide sovereignty is to destroy it. Discuss this statement.

“‘““-_‘-ﬂ-‘,—_—_—_—._
1. Gettell: “Potitical Science”, 1956 ed., p. 146.
15, Ibid,

Scanned with CamScanner



Pluralist Theory of Sovereignty

OF sovereignty, as enunciated by various
30-96) to John Austin (1790-1859), largely
er of sovereignty. It held sovereignty as
m&mo_:wnv perpetual, universal, inalienable and indivisible. It envisaged a single
sovereign in the state—a person or a body of persons. It s, therefore, described
as the monistic theory of sovereignty.

thinkers from Jean Bodin (15
dealt with the legal charact

When this monistic theory is applied to the political field, it gives rise to
many problems. In the political sphere, the state is represented by government
which claims sovereignty on behalf of the state, When the relationship between
individual and the state is defined in terms of sovereignly, it postulates the
unlinited authority of the state over individual which implies unlimited political
obligation. In other words, the idea of the supreme, absolute and unlimited
authority of the state reduces individuals to the status of dumb-driven cattle
who have to follow the dictates of the state. In actual practice, thesc dictates
are issued by the government consisting of human beings who may be wise
or foolish, benevolent or selfish, virtuous or vicious—but in no case perfect,
divine and infallible. Thus, the theory of sovereignty in the political w._u:.ﬂ.o
implies complete subordination of one set o.m individuals to another set M».,_m_a__m_,
individuals. The pluralist theory of sovereignty sceks to resolve this dilemma.

from Jean Bodin to John >:.m:= was
e of the modern state till the E:QS_.:__
tted that the state is superior
s exclusive to

The form of sovereignty as ao,_:u_%.wn_H
tial attribu
enerally regarded as an essen bute: :
nmanQ w\\.wnnoamsm_u\. it was almost :s_e.&;m__w admi il
to all o.:.ﬂ human associations in mOo“oQ Waooh%oow B et
is implied supreme legal au . . g

o mmmﬁm Hﬂw nﬂww%m@an m_aoQ of the state which glorified the sta

coincided with

[ 204 ]
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fountain of all moral and social values. The juristic theory went to the extent
of evolving a juristic personality of the state.

7 .. “Organic qrmm&.o::w.m,.mwm. Al s

In this _.__m__.nvromnm_ expression, the m,,-u,*m..,m.u., wninn.w..w.m to aaw_‘o.q,nm:mmqw.,m«. :
ving body, and individuals are regarded as its organs. An individual uav..uq.nm,mm. 4
from the'state loses his existence and identity “like an organ severed from the
body.s 2y 8 2 = P Sl e T ; =4 3

-, ¥ e

However, the socialists—especially, Marx and Engels—had demonstrated in
the nineteenth century itself, how the economic interests of the dominant class
exclusively determined the policy of the state. The rise of capitalism combined
with the theory of the absolute state posed a real threat to freedom in society.
Many a thinker expressed serious concern at this state of affairs.

IN. Figgis (Churches in the Modern State: 1913) saw clearly that the
ascendance of the absolute state in his own day was directly linked to ‘the
horror of that very economic and industrial oppression which is the distinctive
gift of modem capitalism to history’. Besides, in the twentieth century, there
was an all-round development of social sciences which promoted new theories
regarding the nature of the state. Modern psychology exploded the myth of the
personality of the state which was earlier used to exalt the state and its
sovereignty. Modern sociology, again, demonstrated that law is the product of
prevailing social conditions, not an expression of the commands of the sovereign.
This led several modern thinkers to realize that the state is only a partial
manifestation of the social nature of man, with a defined sphere of activity. It
cannot be treated as an all-comprehensive institution encompassing all aspects
of the social life of man as the classical theory of sovereignty had postulated.

This gave rise to the pluralistic theory which launched a systematic attack on
the doctrine of state-sovereignty.

In short, the pluralist theory sought to redefine the nature of the state as one
of the several associations of human beings operating in society to secure the
multifarious interests of individuals. In view of this, it envisaged a new role for
the state as an arbiter over conflicting claims of different associations. It also
repudiated the exclusive and absolute claim of the state to individual’s allegiance;
it insisted that the state should compete with other human associations to
establish its claim to superior authority.

It is significant that the pluralist challenge to state-sovereignty coincided
with the conditions created by the First World War (1914-18). During war-time
the slate required its citizens to sacrifice everything—including their near and
dear ones, even their own lives—for the sake of the state. The people did make
untold sacrifices, yet this state of affairs prompted an inquiry into whether the
state was logically entitled to make such enormous demands. There were men,
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